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11 A jury convicted Chri stopher George Theodore Lamar of the
first degree nurder and ki dnapping of Ronald Jones. Follow ng a
sentencing hearing, the trial judge sentenced Lamar to death for

the first degree nurder conviction and to twenty-one years



i nprisonnment for the kidnapping conviction. Appeal to this court
is automatic and direct for capital cases. Ariz. Rev. Stat.
(ARS.) § 13-703.04 (Supp. 2002); Ariz. R Cim P. 31.2.b. W
exercise jurisdiction pursuant to Article VI, Section 5.3 of the
Arizona Constitution and A R S. section 13-4031 (2001).

l.
12 This court views the evidence in the |ight nost favorabl e
to sustaining the verdict. State v. More, 111 Ariz. 496, 497, 533
P.2d 663, 664 (1975).
13 In April 1996, Lamar nmet and becanme involved with Myl a
Hogan. While the two were dating, Hogan lived in a house on 81st
Avenue in Peoria, Arizona, with several other people, including
Mary Keovorabouth, Quday “Tint Panmany, Vincent Macchirella,
Ri chard Val dez, and Abraham Hernosillo.*?
14 On May 11, 1996, Ronald Jones left his house around 1: 00
p.m, telling Alicia Sosa, his live-in girlfriend, that he planned
to deliver docunents to a |oan conpany. At sone point, Hogan
call ed Jones’s pager to invite himto |lunch. Hogan and Jones knew
one anot her through Keovorabouth. Jones picked Hogan up at the

house on 81st Avenue, and the two ate |unch together.

! Vi ncent Macchirella and Abraham Hernosill o accepted pl ea
agreenents in exchange for their testinony in any trial related to
t he nurder and ki dnappi ng of Ronal d Jones. Macchirella pled guilty
to second degree nurder and received a thirteen-year sentence.
Hernosillo pled guilty to second degree nurder and received a ten-
year sentence.



15 When Hogan and Jones returned to the house on 81st
Avenue, Keovorabouth, Hernosillo, Macchirell a, Val dez, Panmany, and
Lamar were all present. Prior to May 11, the group had devised a
pl an to ki dnap and rob Jones. The purpose of the plan was twofol d:
to steal Jones’s noney and possessions so they could pay rent and
to “rough himup a little bit” so he would stop spending tine with
Hogan.

16 Lamar and the others were waiting for Jones when Hogan
and Jones returned to the house. When Lamar confronted Jones about
his relationship wth Hogan, Jones responded that he did not know
of Hogan’s involvenent with Lamar. Lamar then punched Jones.
After Jones fell to the floor, Macchirella pointed a gun at him
At Lamar’s direction, Hernosillo retrieved duct tape and bound
Jones’ s hands and ankl es.

17 Lamar and Macchirella then noved Jones into a bedroomand
t ook his possessions, including his shoes, jewelry, fifty dollars,
and sone crack cocaine. Jones cried and pleaded for his life,
offeringtowite a check if they released him Lamar demanded t he
gun from Macchirella, explaining that he had “done this before.”
The group then led Jones upstairs and held him captive while
everyone watched tel evision and took turns guardi ng Jones with the
gun. Jones begged to be let go several tines.

18 Wien it becane dark, Lamar and the others |ed Jones

downstairs and forced himinto the front passenger seat of Jones’s



car. Lamar directed Macchirella to drive to Lamar’s and
Hernosill o' s ol d nei ghborhood near 35th Avenue and Broadway Road.
Her nosi | | o, Panmany, and Val dez followed in a stol en truck but made
a stop along the way. Lanmar sat behind Jones in the car. At one
point, Lamar held the gun to Jones’s head and pulled the trigger,
but the gun did not fire. Jones cried and pleaded for his life
when he heard the click of the gun.

19 Eventual |y, Lamar directed Macchirella to stop the car.
Macchirella pulled the car to the side of the road near a vacant
lot. The three nmen exited the vehicle and wal ked to the back of
the car. At Lamar’s direction, Macchirella opened the trunk

Lamar then shot Jones. At trial, the nmedical examner testified
that Jones suffered two gunshot wounds to the head. Macchirella
testified that as he and Lamar picked Jones up and placed himin
the trunk, Jones nade “gurgling” sounds, as if he were choking on
hi s own bl ood.

7110 Hernosill o, Panmany, and Valdez were at Hernosillo’'s
grandnot her’ s nearby house when they heard gunshots. When t hey
arrived at the scene and asked what had happened, Lamar responded
by opening the trunk and patting Jones’ s back.

111 The group decided to nove Jones’s car and bury his body.
The car would not start, so they pushed it to a parking |ot.
Soneone retri eved a shovel, and, at Lamar’s direction, Macchirella

dug a grave. Lamar, Hernosillo, Panmany, and Val dez then dragged



Jones’ s body to the grave, pushed himinto the hole, and covered it
with dirt and brush. Sone or all of the group renoved a cellul ar
tel ephone, a radio, a CD player, a toolbox, and a tool belt from
Jones’s car. They then set Jones’s car on fire.

112 At sone tine during the night, Micchirella called the
house in Peoria from Jones’s cellular telephone, telling
Keovorabouth they had made a m st ake. Lamar chastised him for

usi ng the phone, which could connect themto Jones.

113 Everyone then went to a party in Lamar’s and Hernosill o’ s
ol d nei ghbor hood. At the party, Lamar saw his cousin Frances
Lamar . Frances later testified that she noticed sonme blood on

Lamar’'s shoes. Lamar asked Frances for a ride to Mesa, and while
they were driving she saw himthrow a shoe out the w ndow. Lanar
returned to the party and he, Macchirella, Hernosillo, Panmany, and
Val dez drove back to Peoria in the stolen truck. They abandoned
the truck in a nearby parking | ot and wal ked back to the house on
81st Avenue.

114 Hogan testified that after the group returned to the
house she asked Lamar where they had been and he responded, “Don’t
ask.” Hogan described Lamar as | ooking very white, as if he had
seen a ghost.

115 According to Hernosill o, when they returned to t he house,
bot h Lamar and Macchirell a accused t he ot her of shooti ng Jones, but

both eventually clainmed to have shot Jones. Hernosillo testified



that Lamar al so described the size of the holes that the bullets
made in Jones’s head.

116 In Septenber 1996, Silent Wtness received a tip,
apparently fromLamar’s cousin Frances, that the police could find
a body buried in a vacant |ot near 43rd Avenue and Weir. Later,
Hogan, Frances, and Frances's sister Marie spoke with Maricopa
County Sheriff Detective John Strang. After interviewing the
wonen, the police searched a gravel pit near 43rd Avenue and Weir
and |located a body, later identified through dental x-rays as
Ronal d Jones.

117 The police then executed a search warrant at the
apartnment of Debra Lamar, Lamar’s aunt, where Lamar and Hogan
sonetines stayed. In a trash dunpster behind the apartnent, the
police discovered a tool belt, wapped in a diaper. Debra admtted
that she found the tool belt in the pantry, where Lamar kept his
bel ongi ngs, and that she threw the belt into the dunpster. The
police also found a tool box on a shelf located in the rear of the
kit chen.

118 The police did not test the tool box or the tools found in
it for fingerprints. Alicia Sosa testified, however, that she
recogni zed sone of the tools as belonging to Jones. Sosa al so
identified handwiting on a note found in the tool box as her own.
119 In February 1997, a grand jury indicted Lamar for the

first degree murder and kidnapping of Ronald Jones. The court



appointed M. Steinle and M. Dupont fromthe Ofice of the Legal
Def ender to represent Lamar. |In May 1999, Lamar noved to di scharge
M. Steinle but consented to his continued representation by M.
Dupont. At that tinme, M. Steinle and M. Dupont told the trial
judge that Lamar’s case was prepared for trial, and that they had
provi ded Lamar the materials related to his case. The trial court
granted Lamar’s request and dism ssed M. Steinle. In Cctober
1999, Lanar noved to represent hinself but w thdrew his notion when
the trial judge denied his request for a continuance.

120 On Decenber 10, 1999, a jury convicted Lamar of
ki dnappi ng and first degree nurder on both preneditated and fel ony
murder theories. After considering the aggravating and mtigating
circunstances, the trial court sentenced Lamar to death.

(I

121 Lamar argues that the trial court abused its discretion
in denying his notion to continue and that the denial effectively
prevented himfromrepresenting hinself, thereby violating rights
secured by the Sixth Amendnent and Article 11, Section 24 of the
Arizona Constitution.? The State contends the court acted within

its discretion and did not infringe upon Lamar’s Sixth Amendnent

2 Lamar does not assert that Article Il, Section 24 of the
Arizona Constitution provides a broader right to self-
representation than does the Sixth Amendnent. Nor does Lamar

separately anal yze his argunent under the Arizona Constitution. W
therefore anal yze his argunent in accordance with Sixth Amendnent
jurisprudence. See State v. Nunez, 167 Ariz. 272, 274 n.2, 806
P.2d 861, 863 n.2 (1991).



right because it did not deny Lanmar’s notion to represent hinself.?3
A
122 The right to counsel under both the United States and
Arizona Constitutions includes an accused’'s right to proceed
wi t hout counsel and represent hinself. Faretta v. California, 422
U S. 806, 836, 95 S. Ct. 2525, 2541 (1975); State v. De Nistor, 143
Ariz. 407, 412, 694 P.2d 237, 242 (1985). To exercise this right,
a defendant nust voluntarily and knowingly waive his right to
counsel and nmake an unequi vocal and tinely request to proceed pro
se. De Nistor, 143 Ariz. at 412, 694 P.2d at 242. Cenerally, a
request is consideredtinely if it is made “before neani ngful trial
proceedi ngs have comenced, "* whi ch courts have interpreted to nean
before the jury is enpanel ed. Armant v. Marquez, 772 F.2d 552, 555
(9th Gr. 1985); De Nistor, 143 Ariz. at 412, 694 P.2d at 242. |If

a defendant conplies with these requirenents, the trial court

3 The State al so argues that Lamar did not actually nove to
continue the trial date, noting that he failed to file a witten
notion in conpliance with Rule 8.5 of the Arizona Rules of Crim nal
Procedure. W reject this assertion. First, both the State and
def ense counsel previously made oral requests for continuances,
which the trial court granted. Although it is preferable that a
party file a witten notion for continuance, given the tria
court’s previous rulings, we do not find that Lamar failed to
request a continuance sinply because he did not file a witten
not i on. Moreover, the record indicates that the trial court
treated argunents on Cctober 25 and 26, 1999, regarding whether
Lamar desired to represent hinself, as involving a notion to
conti nue.

4 Chapman v. United States, 553 F.2d 886, 895 (5th Cr.
1977) .



shoul d grant the defendant’s request to represent hinmself. Arnmant,
772 F.2d at 555.

123 Lamar first expressed his desire to represent hinself on
Cctober 21, 1999, when he filed a notion for change of counsel by
requesting that the Ofice of the Legal Defender be w thdrawn and
that he be substituted as replacenent counsel. Lanmar asked for an
extension of the trial date until at |east January to prepare his
def ense. Because the trial, scheduled to begin on Novenber 18,
1999, had not yet commenced, Lamar’s request was tinely.

124 At a hearing on the notion on Cctober 25, the court
stated it would consider the request on the foll ow ng day. At that
hearing, the trial judge asked Lamar a series of questions to
ensure that Lamar was voluntarily and know ngly relinquishing his
right to counsel. Lamar unequi vocally asserted his right to
represent hinself and signed a waiver of counsel form The record
clearly shows that the trial court intended to grant Lamar’s
request for self-representation. Wen the trial judge expl ai ned
that he did not intend to continue the trial and asked whet her,
given that know edge, Lamar still wished to represent hinself,
Lamar responded, “No.” He thus effectively wthdrew his request.

B.
125 Lamar argues that the trial court abused its discretion

in denying his request for a continuance because the denial

resulted in a de facto denial of his constitutional right to self-



representation. W disagree.
126 Al t hough a defendant enjoys a constitutional right to

represent hinself, Faretta, 422 U.S. at 836, 95 S. Ct. at 2541, the
Constitution does not also require that a trial court grant a
def endant a continuance regardl ess of the circunstances. A trial
court maintains discretion in determining whether to grant a
conti nuance nmade in conjunction with a notion to proceed pro se.
See Ungar v. Sarafite, 376 U S. 575, 589, 84 S. Ct. 841, 849 (1964)
(reviewing a denial of a continuance that the defendant clained
deprived himof his right to counsel for an abuse of discretion);
Sanmpley v. Attorney Gen., 786 F.2d 610, 613 (4th Cr. 1986)
(“[T]rial courts must be accorded w de discretion in deciding
whet her to grant continuances, notw t hstandi ng that constitutional
rights may be inplicated.”); State v. Levar, 98 Ariz. 217, 220-21,
403 P.2d 532, 535 (1965) (explaining that although the right to
counsel includes the right to adequate tine to prepare, a tria
court maintains discretion in determning whether to grant a
cont i nuance).

127 Atrial court maintains discretion because a defendant’s

right to represent hinself does not exist in a vacuum De N stor,
143 Ariz. at 412, 694 P.2d at 242. The court nust consider the

defendant’s right in conjunction with a victinis constitutiona

10



right to a speedy trial® and the trial court’s prerogative to
control its own docket. Scheduling a trial presents the practi cal
chal | enge of “assenbling the wi tnesses, |awers, and jurors at the
sane place at the sane tine.” Morris v. Slappy, 461 U S 1, 11,
103 S. . 1610, 1616 (1983). Consequently, when a defendant
asserts his right to self-representation and the trial court is
prepared to grant the defendant’s notion to proceed pro se but not
his request for a continuance, “only an unreasoning and arbitrary
‘“insistence upon expeditiousness in the face of a justifiable
request for delay’ violates” the defendant’s constitutional right
to self-representation. I1d. at 11-12, 103 S. Ct. at 1616 (quoting
Ungar, 376 U. S. at 589, 84 S. Ct. at 849).

128 Whet her denying a continuance violates a defendant’s
constitutional rights depends on the facts and circunstances of a
particul ar case. State v. Hein, 138 Ariz. 360, 369, 674 P.2d 1358,
1367 (1983). We therefore view the trial court’s denial of a
continuance in the context of a case’'s history.

129 In De Nistor, which involved facts simlar to those in
this case, we discussed the factors a court should consider in
deciding a notion to continue nmade in conjunction with a request

for self-representation. There, after the jury had been enpanel ed

° The Arizona Constitution protects a victims right “[t]o
a speedy trial or disposition and pronpt and final concl usion of
the case after the conviction and sentence.” Ariz. Const. art. 11,
§ 2.1(A) 10.

11



and several wtnesses had testified, the defendant asked to
di scharge her attorney so that she could represent herself. 143
Ariz. at 412, 694 P.2d at 242. The defendant al so requested a
continuance to prepare her defense. 1d. The trial court stated it
woul d permt the defendant to proceed pro se but that it woul d not
grant a continuance. 1d. W upheld the trial court’s decision and
explained that a trial court, in evaluating a request for
conti nuance, coupled with a request for self-representation, should
consi der factors such as “the reasons for the defendant’s request,
the quality of counsel, the defendant’s proclivity to substitute
counsel and the disruption and del ay expected in the proceedings if
the request were to be granted.” 1d. at 413, 694 P.2d at 243.
Three of the four De Nistor factors are relevant in evaluating
Lamar’ s case: the reasons for the continuance, Lamar’s proclivity
to substitute counsel, and the expected disruption if the tria
court granted the continuance.® W conclude the trial court did
not abuse its discretion in denying Lamar’s notion to continue.

130 Al t hough Lamar di scharged one of his attorneys in My

6 The De N stor facts differ from Lamar’s facts in one
significant aspect: De Nistor did not tinely assert her right to
sel f-representation whereas Lamar did. Al t hough a court should
grant a tinely, unequivocal notion to proceed pro se, the court
mai ntains discretion in deciding whether to grant an untinely

notion for self-representation. If a defendant nmakes a tinely
request, therefore, the quality of counsel should have little
impact onthe trial court’s decision. If the trial court exercises

its discretion over an untinely request, the quality of counse
factor could nore directly affect the court’s decision.

12



1999, he had not denonstrated a proclivity for substituting
counsel. That factor supports granting a continuance. The other
factors, however, weigh against granting the request.

131 The expl anation a defendant provides to the trial court
to justify a request for a continuance constitutes a critical
factor in determ ning whether the trial court abused its discretion
in denying the request. See Ungar, 376 U S. at 589, 84 S. C. at
850; United States v. Garmany, 762 F.2d 929, 936 (11th G r. 1985);
United States v. Uptain, 531 F.2d 1281, 1285-86 (5th G r. 1976).
Wt hout knowi ng the reasons justifying a continuance, we are |eft
to specul ate whether the trial court acted arbitrarily in bal anci ng
t he defendant’ s needs against the victimis rights and the orderly
adm ni stration of justice.

132 At trial, and now on appeal, Lamar has failed to
articulate any specific reasons that necessitated a continuance.
He points to nothing in the record, and we have found nothing on
review, that explains what he would have done had the trial been
continued that he could not have acconplished before the Novenber
trial date. |Indeed, when Lamar first asserted his right to proceed
pro se, he indicated that although he desired nore tinme, he could
be prepared for the Novenber trial. Mreover, according to Lamar’s
counsel, his case had been ready for trial for al nost five nonths.
Al t hough Lamar asserts that he had not received all the information

he needed to prepare, he has not identified any materials to which

13



he | acked access. His lawers’ statenents to the court further
underm ne his position; they told the trial judge that Lamar had
received the evidence against him long before he requested the
continuance.’ Lanmar also indicated that he had received rel evant
material. At the October 26 hearing, the judge asked Lamar whet her
he wunderstood the conplexity of his case and the risks of
proceedi ng pro se. Lamar responded: “Yes, sir. 1’ve gone over ny
case many tines, ny police reports, and what | have.” Furthernore,
if Lamar had represented hinself, the court indicated it would
appoint his lawers, who were famliar wth his case, as his
advi sory counsel. Finally, the State' s evidence inplicating Lamar
was not technical and consisted nostly of circunstantial evidence
and the testinony of co-defendants Macchirella and Hernosillo.
Accordingly, the record provides no basis for this court to
conclude that the tinme available to Lamar before trial was
insufficient to allow Lamar to exercise his right to self-
representation.

133 The trial court also had substantial reason to concl ude
that continuing the trial woul d have caused consi derabl e di sruption

and del ay. By the tine Lamar requested a continuance in

! At the October 26, 1999 hearing, Lamar indicated he
needed nore tinme because he was “just barely getting some of the
stuff from[his] case.” On May 24, 1999, however, Lamar’'s |awers
stated: “W, for the record, categorically deny the fact that he
has not been provided discovery or the opportunity to review the
vi deot apes, audi ot apes or anything el se that he wanted.”

14



conjunction with his notion to proceed pro se, the trial court had
granted fifteen notions to continue. Coordi nating the |awers

busy schedul es had presented a challenge: the court had granted
conti nuances on five occasions due to schedule conflicts.
Attenpting to reschedule a trial that the court anticipated would
| ast for three to four weeks undoubt edly woul d have caused further
di sruption and del ay.

134 In addition, the court’s decision could not have cone as
a surpriseto Lamar. A grand jury indicted Lamar in February 1997.
After setting a firmtrial date for Novenber 18, 1999, the trial
court infornmed counsel and Lamar during a hearing in August 1999,
that the court did not anticipate granting any nore conti nuances.
G ven those circunstances, Lamar should have anticipated that any
request for a continuance would be denied. Accordingly, applying
the factors identified in De Nistor, we hold the trial court did
not abuse its discretion in denying Lamar’s continuance.

135 Lamar argues that, rather than rely on our decision in De
Ni stor, we should apply the standards articulated by the N nth
Circuit Court of Appeals in Armant v. Marquez, 772 F.2d 555 (9th
Cr. 1985), for considering a notion to continue filed in
conjunction with a request for self-representation. Although our
conclusion rests upon the test this court adopted in De Nistor, we
woul d reach the sanme result under Armant.

136 In Armant, the Ninth Crcuit considered four factors to

15



determ ne whether a trial court abused its discretion in denying a
notion to continue: (1) the degree of diligence by the defendant
before the date beyond which a continuance is sought; (2) whether
t he conti nuance woul d have served a useful purpose if granted; (3)
t he i nconveni ence that granting the continuance woul d have caused
the court or governnent; and (4) the anount of prejudice suffered
by the defendant. Armant, 772 F.2d at 556-57.

137 By waiting until October 21, 1999, to unequivocally
assert his right to represent hinself, Lamar exercised little
diligence. His request cane nore than two and one-half years after
he entered his not gquilty plea. Al t hough Lamar expressed
di ssatisfaction wwth one of his attorneys in May 1999, he did not
at that tine ask to represent hinself. |Instead, he consented to
representation by M. Dupont and the O fice of the Legal Defender.
Second, as previously discussed, Lamar has not expl ained how the
conti nuance woul d have been useful because he has not told us what
he coul d have acconplished during the two-nonth extension that he
coul d not acconplish before the Novenber trial date. Third, unlike
the situation in Armant, which involved a one-day trial, re-
calendaring Lamar’s case wuld have caused considerable
i nconveni ence, for the reasons explained above. Finally, the
record does not indicate the denial of the continuance prejudiced
Lamar. Lamar had twenty-three days to prepare for trial with the

assi stance of advisory counsel famliar with his case. He has

16



failed to explain why he could not neaningfully exercise his right
to self-representation wthout a continuance. Accordi ngly, we
conclude the trial court did not abuse its discretion under the
Armant standard.

[l
138 Prior totrial, thetrial court granted Lamar’s notion in
limne to preclude the State fromintroduci ng evidence that R chard
Val dez, speaking in Lamar’s presence, all egedly threatened Hogan by
asking her if she would like to be buried next to her friend
referring to Ronald Jones. During the State's direct exam nation
of Hogan, she testified about a tine Macchirella threatened her
when Lamar was not present. The State inquired whet her anyone made
threats in Lamar’s presence. Hogan responded, “Wen Richard said
they was [sic] going to bury ne next to ---." Lamar’ s counse
imedi ately interrupted Hogan, objected on hearsay as well as
foundati onal grounds, and |l ater noved for a mstrial or dismssal.
139 Lamar raises three argunents related to this statenent:
(1) thetrial court abused its discretion in denying his notion for
amstrial; (2) the prosecutor’s conduct in eliciting the statenent
warranted a dism ssal; and (3) Hogan’s hearsay statenent viol ated
his constitutional right to confrontation. U S. Const. anmend. VI;
Ariz. Const. art. Il, 8 24. W reject all three argunents.

A

140 W conclude that the trial court did not abuse its

17



discretion in denying Lamar’s notion for a mstrial. “A
declaration of mstrial is the nost dramatic renmedy for trial error
and is appropriate only when justice will be thwarted if the
current jury is allowed to consider the case.” State v. Nordstrom
200 Ariz. 229, 250 7 68, 25 P.3d 717, 738 (2001). The trial court
must consider two factors in determ ning whether to grant a notion
for a mstrial based on a witness’s testinony: (1) whether the
testinony called to the jurors’ attention matters that they would
not be justified in considering in reaching their verdict and (2)
the probability under the circunstances of the case that the
testinmony influenced the jurors. State v. Bailey, 160 Ariz. 277,
279, 772 P.2d 1130, 1132 (1989). This court gives great deference
toatrial court’s decision because the trial court “is in the best
position to determ ne whether the evidence will actually affect the
outcone of the trial.” State v. Jones, 197 Ariz. 290, 304 | 32, 4
P. 3d 345, 359 (2000).

141 The trial court determ ned that Hogan’s testinony that
Val dez t hreat ened her constituted hearsay. Therefore, arguably her
testinony called the jurors’ attention to a natter inappropriate
for themto consider. The trial court did not abuse its discretion
in denying the notion for a mstrial, however, because severa

factors make it highly i nprobabl e that Hogan’ s statenent influenced
the jury.

142 First, Lamar’s counsel inmmediately objected, preventing

18



Hogan fromconpl eting the statenent and nentioni ng t hat buryi ng her
next to her friend neant next to Jones. Second, even if Hogan had
conpleted the statenent, the statenent does not necessarily
inplicate Lamar in the nurder and ki dnappi ng of Jones. By using
the pronoun “they,” Valdez could have been referring to severa
different people. Even if the jury inferred that Val dez incl uded
Lamar in his reference to “they,” the inference does not prejudice
Lamar unless the jury also believed Lamar adopted or joined in
Val dez’ s threat. The extrenely tenuous |link between Hogan' s
i nconpl ete statenent and Lamar make any i nference by the jury that
Lamar adopted the statenent highly inprobable.

143 Furthernore, to avoid any prejudice to Lamar, the trial
court instructed the jury to disregard Hogan's statenent,
explaining that there was no indication that Lamar heard the
threat, acknow edged it, or was in anyway involved with Valdez’ s
threat. The court’s curative instruction sufficiently overcane any
probability that the jury would conclude that Lamar had joined in
the threat. See State v. Ramirez, 116 Ariz. 259, 265, 569 P.2d
201, 207 (1977) (concl udi ng adm ssion of victimnms hearsay statenent
did not require reversal, in part, because the court instructed the
jury to disregard the statenent). Accordingly, thetrial court did
not abuse its discretion in denying Lamar’s notion for a mstrial.

B.

144 Lamar next asserts that the prosecutor’s conduct in

19



eliciting Hogan’s statenent warrants a dism ssal. Specifically, he
argues that the m sconduct denied hima fair trial and violated his
due process and doubl e jeopardy rights, relying upon the Fifth and
Fourteenth Anendnents and Article Il, Sections 4, 10, and 24 of the
Arizona Constitution. Lamar also relies on Pool v. Superior Court,
139 Ariz. 98, 677 P.2d 261 (1984).
145 W reject Lamar’s argunents and find his reliance on Pool
m spl aced. Lamar’s characterization of the prosecutor’s
guesti oni ng of Hogan as m sconduct conflicts with the trial court’s
finding that, although the prosecutor’s question was “inartfully
framed,” the prosecutor did not intentionally evade the trial
court’s order. This finding of fact is not clearly erroneous. See
State v. Cuffle, 171 Ariz. 49, 51, 828 P.2d 773, 775 (1992)
(“Appel late review of a trial court’s findings of fact is limted
to a determnation of whether those findings are clearly
erroneous.”). Inportantly, a prosecutor’s m sconduct inplicates a
def endant’ s doubl e jeopardy rights under Pool only when:

1. Mstrial is granted because of inproper conduct or

actions by the prosecutor; and

2. such conduct is not nmerely the result of |egal error,

negl i gence, m stake or insignificant inpropriety, but,

taken as a whole, amobunts to intentional conduct which

the prosecutor knows to be inproper and prejudicial, and

which he pursues for any inproper purpose wth

indifference to a significant resulting danger of

mstrial or reversal; and

3. the conduct causes prejudice to the defendant which

cannot be cured by neans short of a mstrial.
Pool , 139 Ariz. at 108-09, 677 P.2d 271-72 (footnote omtted). Not

only did the trial court find that the prosecutor’s conduct was not
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intentional, but, in addition, nothing in the record suggests that
the prosecutor asked the question with an inproper purpose or
indifference to a significant resulting danger of mstrial or
reversal. Lamar’s argunment that his double jeopardy rights were
violated | acks nerit.
C.

146 Lamar finally asserts that Hogan’s hearsay statenent
violated his constitutional right to confrontation. U S. Const.
amend. VI; Ariz. Const. art. 11, § 24. Harm ess error review
applies to a confrontation violation. Schneble v. Florida, 405
U S 427, 430, 92 S. . 1056, 1059 (1972); State v. Corrales, 138
Ariz. 583, 595, 676 P.2d 615, 627 (1983). G ven that Hogan’'s
statenment did not necessarily inplicate Lamar and that the judge
gave a curative instruction, we can conclude beyond a reasonabl e
doubt that the statenent did not inpact the jury’s verdict. Thus,

any confrontation violation was harml ess error.

| V.
147 Lamar presents several other argunments related to the
guilt phase of his trial. W conclude that none has nerit.

A
148 Lamar contends the trial court’s instruction explaining

the State’'s burden of proof beyond a reasonable doubt, which

tracked the | anguage we approved of in State v. Portillo, 182 Ari z.
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592, 596, 898 P.2d 970, 974 (1995), is constitutionally deficient.?
Specifically, Lamar asserts that the Portillo instruction, by using
the phrase “firmy convinced,” equates the beyond a reasonable
doubt standard with a clear and convincing evidence standard,
thereby | essening the State’s burden. Lamar further argues that
explaining to the jury that “[t]here are very few things in this
world that we know with absolute certainty” reduces the State’s
burden as well. Finally, Lamar contends that the |ast sentence,
which refers to a “real possibility” the defendant is not guilty,
imperm ssibly shifts the burden to the defendant.

149 W have rejected the proposition that the Portillo
instruction | essens the state’s burden on several occasions. State
v. Hall, _ Ariz. _, 9§ 56, 65 P.3d 90, 103 (2003); State v.
Prince, = Ariz. __, ¢ 25, 61 P.3d 450, 455 (2003); State v.
Cafilez, 202 Ariz. 133, 156 76, 42 P.3d 564, 587 (2002); State v.
Van Adans, 194 Ariz. 408, 418 § 30, 984 P.2d 16, 26 (1999). W

al so have rejected the assertion that the Portillo instruction

8 The judge instructed the jury as follows:

Proof beyond a reasonabl e doubt is proof that |eaves you
firmy convinced of the defendant’s guilt. There are
very fewthings inthis world that we know wi th absol ute
certainty, and in crimnal cases the | aw does not require
proof that overcones every doubt. If, based on your
consi deration of the evidence, you are firmy convinced
that the defendant is guilty of the crime or crines
charged, you nust find him guilty. If, on the other
hand, you think there is a real possibility that he is
not guilty of a crine or crinmes charged, you mnust give
himthe benefit of the doubt and find himnot guilty.

22



i nperm ssibly shifts the burden to the defendant. State v. Finch,
202 Ariz. 410, 415 | 18, 46 P.3d 421, 426 (2002). W again reject
t hese chal | enges and reaffirmthe constitutionality of the Portillo
instruction. W find no error.
B.

150 Lamar contends that the prosecutor engaged in m sconduct
by vouching for the credibility of two of the State’s witnesses by
(1) conmenting that a condition of both WMcchirella s and
Hernosill o’ s pl ea agreenment required themto testify truthfully and
(2) remarking upon the veracity of Macchirella s statenent that he
felt stupid when Lamar chastised him for using Jones’s cellular
tel ephone after the nmurder. Lamar did not raise either of these
objections at trial. Thus, absent a finding of fundanmental error,
Lamar has wai ved the right to chall enge the prosecutor’s conduct on
appeal. State v. Gendron, 168 Ariz. 153, 154, 812 P.2d 626, 627
(1991). Toriseto the | evel of fundanental error, an “error must
be clear, egregious, and curable only via a new trial.” 1d. at
155, 812 P.2d at 628.

151 A prosecutor inpermssibly vouches for a wtness by
pl acing the prestige of the governnent behind its wtnesses or
suggesting that information not presented to the jury supports a
W tness’ s testinony. State v. Dumaine, 162 Ariz. 392, 401, 783
P.2d 1184, 1193 (1989). Lanar argues that the prosecutor placed

the prestige of the governnent behind Macchirella s and
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Hernmosill o' s testinmony by highlighting that a condition of their
pl ea agreenents required themto testify truthfully.
152 W consistently have held that a prosecutor does not
engage i n m sconduct nerely by introducing evidence of a witness’s
agreenent to testify truthfully in exchange for a plea agreenent.
State v. James, 141 Ariz. 141, 146, 685 P.2d 1293, 1298 (1984);
State v. MCall, 139 Ariz. 147, 159, 677 P.2d 920, 932 (1983).
Because Lanmar cannot even establish m sconduct, we reject his claim
that the prosecutor’s comrents constitute fundamental error
153 Additionally, Lamar argues that the prosecutor vouched
for Macchirella by expressing his opinion regarding Macchirella’s
statenment that he felt |ow when Lamar yelled at him for using
Jones’s cellular tel ephone. During closing argunents, the
prosecut or st at ed:

[Bloth witnesses said that when Macchirella used the

phone [Lamar] told him that he was stupid, and
Macchirella's statenent to that was, it nade nme feel

smaller than | already feel. WIlI, that sounds like a
truthful statement, and it kind of just tells you what
kind of a person that Macchirella is. He’'s not the

| eader type. He sort of has an inferiority conpl ex.
(Enmphasi s added.)
154 A prosecutor mnmust not convey his personal belief about
the credibility of a wwtness. See, e.g., State v. Wite, 115 Ari z.
199, 204, 564 P.2d 888, 893 (1977). Al t hough the prosecutor’s
italicized statenent was i nappropriate, its presence does not rise

to the level of fundanental error. The comment does not say that
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Macchirella is generally a credible person whose entire testinony
shoul d be accept ed. Rat her, when considered in context, the
prosecutor’s comment states only that Macchirella s description of
his reaction to Lamar’s belittling comrents “sounds |ike a truthful
statenent.” Moreover, the trial court instructed the jury that the
| awyers’ cl osing argunents were not evidence. Arizona courts have
held that an instruction explaining to the jury that |awers’
argunents are not evidence has aneliorated instances of
prosecutorial vouching nore egregious than occurred here. See
State v. King, 110 Ariz. 36, 43, 514 P.2d 1032, 1039 (1973)
(hol ding prosecutor’s expression of personal opinion as to
defendant’s guilt and at least two avowals as to a wtness’s
credibility did not prejudice the defendant, in part, because court
instructed jury that closing argunent was not evidence); State v.
Taylor, 109 Ariz. 267, 274, 508 P.2d 731, 738 (1973) (holding
i nstruction that counsel’s argunment was not evi dence corrected any
prejudi ce due to prosecutor’s opinion as to credibility of a state
W tness and defendant’s guilt); State v. Dillon, 26 Ariz. App. 220,
223, 547 P.2d 491, 494 (1976) (acknow edgi ng prosecutor’s personal
opinion regarding a witness’'s veracity inproper but finding no
prejudi ce because of instruction that closing argunent was not
evi dence) . G ven both the limted context of the prosecutor’s
remar ks and the court’s instruction, we conclude the prosecutor’s

comment does not constitute fundanental error.
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V.

155 In Rhng v. Arizona, 536 U S. 584, |, 122 S. Ct. 2428,
2443 (2002) (Ring 11), the United States Suprene Court held
unconstitutional that portion of AR S. section 13-703 (2001) that
al lowed judges to find facts that led to the aggravation of a
defendant’s sentence. The Court declared that “[c]apital
def endants, no | ess than non-capital defendants . . . are entitled
to a jury determnation of any fact on which the l|egislature
conditions an increase in their maxi num puni shnent.” Id. at __ |
122 S. . at 2432. The Court reversed our decision in State v.
Ring, 200 Ariz. 267, 25 P.3d 1139 (2001) (Ring 1), and remanded for
further proceedings consistent with its decision. Ring Il, 536
US at __ , 122 S. C. at 2443. Followng the Ring Il decision,
we consol idated all death penalty cases in which this court had not
yet issued a direct appeal mandate, including Lamar’s, and stated
that we would order supplenental briefing on sentencing issues
affected by Ring Il after issuance of our decision in State v.
Ring, _ Ariz. , 65 P.3d 915 (2003) (RingIll). W have directed
the parties to submt supplenental briefing in accordance with the
Ring Ill opinion and wll address sentencing issues in a
suppl ement al opi ni on.

V.

156 For the foregoing reasons, we affirmLamar’s convictions
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for first degree nurder and ki dnappi ng.

Ruth V. MG egor, Vice Chief Justice

CONCURRI NG:

Charl es E. Jones, Chief Justice

Rebecca White Berch, Justice

M chael D. Ryan, Justice

WIlliamF. Garbarino, Judge’

' The Honorable Andrew D. Hurwitz recused hinself.
Pursuant to Article VI, Section 3 of the Arizona Constitution, the
Honorable WIlliam F. Garbarino, Judge of the Arizona Court of

Appeal s, Division One, was designated to sit in Justice Hurwtz’s
pl ace.
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